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Without such these,some considerations as cannotwe suppose
that the arrived at the verdict which ren-jury honestly they

Butdered. such a view of the we have was notcase, seen,
warranted the law and the facts. The mere orby supposition
belief of the inthat he was all thehimself,plaintiff right,
and that he was to for the sake ofsubmitting wrong defending
a did not him inhe,entitle to that whenprinciple, position

inwas the The of his couldfact, wrong. purposehonesty
not inthe other in truth,the when heput was,party wrong
in the right.

This verdict cannot Tobe sustained.upon upholdprinciple
it, defendant,would not be a to theonly doing wronggreat

this anas a becase, wouldparticular but, precedent, doingin
sufferto the whoinfinitely greater wrong community, might

it.by
This must be reversed and the case remanded,judgment

the alone that the are excessive.upon ground damages
reversed.Judgment

B. A.Dickenson v. WilliamAppellant, Phelps,Morehouse,
Appellee.

APPEAL FROM JO DAVIESS.

“legalterm “An actcongressThe as in the law of entitledrepresentative” used
river),authorizing in the State oflaying (Fevrethe off a town Bean riveron

designedand for a inother is to describe interest,Illinois, purposes,” etc., party
rightwho had to had received thesucceeded the of the deceased whoparty,

landthe isor made the and virtue of whichpermit, requisite byimprovement,
notauthorized to entered. of such deceased isbe The administrator party

entitled to take the benefit the virtue of his Whoeverof law, by appointment.
is hisright grant,succeeded to the of the of orsettler, by operation bylaw,

legal representative.

This action one Bradnerwas originally brought against
ofthe tenant in in theSmith, of certain lotspossession city

the adminis-Morehouse,under Dickenson B.Galena, holding
trator of one More-ilobert P. deceased. The saidGuyard,

andhouse became the co-defendant in the court below, brings
this case into this court appeal.by

filedwasThe declaration of the in the court belowplaintiff
to1851,on the 29th of A. D. and heNovember, soughtday

8 andrecover the undivided half lots 9,of the ofpossession
on Water in the of Galena.street, city

ofin theThis case was tried the court below on day27th
and theand a verdict was found for theOctober, 1856, plaintiff,
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said the ofMorehouse, co-defendant the said Bradner Smith,
an to this which wascourt,prayed appeal granted.

The to maintain his first introduced inplaintiff, action,
evidence to the an ofinstrument, thewhich isjury following
a copy:

)Mineral CrawfordPoint, County,
Michigan Noy. j1829.Territory, 8,

Legate,To C. 8. Lead Mines :T. XI.Capt. Supt.

Sir: I sethave this and and these doday sold, over, bytransferred, presents
bargain, transfer and set unto Williamgrant, over A. his andheirssell, Phelps,

assigns, all and interest inright, or claim whatsoever and to three lots ofmy title,
ground I inown the town of Jo Daviess situated on theGalena, county, Illinois,

recollected),Wharf Row numbers lots(the not to be 5 and or 6supposed 4, 6, 5,
the east theand bounded as follows: On Fevre on west Mainby river, street,by7,

atri-angular grantedor a and the south lot to me in springon the ofsquare, by
and me to M. and on the north asold or otherBurnett, by1828, by street, alley,

grantedwaslots. The southern of these three lotsmost inby permit myselfto.
spring adjoining grantedtwo were tothe of the other John Ward and1828;

and toNathaniel one lot to them transferred all of which isJohnson, each, me,by
on record in the book.entered permit

hand and ofGiven under this the 8th 1829.November,my seal,
P.R. GUYARD. [seal.]

November 1829.Approved 9,

Legate,Tho. C. 8. L. M.XL.Supt.

The said andinstrument was inrecorded theproved proper
5, 1848.county, February

The then inintroduced evidence toplaintiff the thejury,
certificate of of theBoble,Silas Dixon landregister office,cer-

that P.the of E. D.tifying representatives B.legal Guyard,
ofMorehouse, etc.,of the Jo ondid,county Daviess, February

of the1838, lots20, andpurchase general government eight
in in thisnine, case.dispute

Also the for the said thelots. Also record book ofpatents
the commissioners to and settle theadjust claimspreemption

into lots which record was admitted toGalena, book be the
record and of the commissioners toadjudications appointed
settle in readto lots and inGalena, evidencepreemptions
therefrom the order:following

“The of Bobert P.legal claim lotrepresentatives Guyard
5,Bo. under Bo. Wharforiginally present 8, Bow,survey

inand of their claim a certified of asupport produced copy
the same to Bathaniel datedpermit granting Johnston, April

6, Tho. with a indorsed1828, transfersigned McKnight,
thereon, the same to the said Bobert P.assigning Guyard
and D. B. Morehouse.
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the the“The commissioners are of thatopinion legal repre-
P. entitled asentatives of Robert are toGuyard preemption

8, front Waterto said lot 47 feet on street,No. embracing
59 feet,feet .08 of an79westwardly by containingrunning

acre of the class.”first
on the said record andbook,The said order is crossed out

“the thereof written as See 344.”across face is follows: page
recordthe of the said book onOn the of whichmargin page

“is is as follows:entered, issued,said order written Certificate
At of said order is alsosee 344.” the bottom the written,page

“see 344.”page
the inAn order in the said record in samebook, language

lot also read to the which said order3,to No. was jury,regard
the and theout the same as order samewas crossed above

reference made to 344.page
in from the same recordevidence,The further readplaintiff

andof the awardcommissioners, bythe adjudicationfollowing
the same commissioners:

of P. claim oneRobert“The legal representatives Guyard
5 and underNos. 6,undivided half of lots presentoriginally

and B. More-9,Nos. and Water Dickensonstreet,8survey
in oíandlots,claims the other half of the saidhouse support

that the said weretheir claim evidence lots improved,produced
B.Robert P. and Dickensonin the said1828, Guyardyear by

of thetherefore,Morehouse. The commissioners are, opinion
of P. are entitledthe Robert Guyardthat legal representatives

lots 8 and andan half of Nos. 9,to to undivideda preemption
ofthe half the said lots.B. Morehouse otherDickenson

ofin several actsfurther read evidence twoThe plaintiff
oneriver,off a on Beanin to townlayingcongress, regard

other 2,and the5, 1829, approved Julyapproved February
1836.

thetointroduced witnesses establishThe then twoplaintiff
of lots.the saididentity

firsttheir part,to the issues onmaintaindefendants,The
administra-the ofin evidence lettersintroduced and offered

oftheB. on estatetion to Dickenson Morehouse,granted
Robert P. Guyard.

examined as aintroduced and witnessdefendants thenThe
Leach,that SamuelJohntestified,who Tumey,Daniel Wa/rm,

and acted as commissionershimself,and were appointed .to
con-Galena,in under the act ofto lotsthesettle preemptions

asthat have been readthereto,and the amendmentgress,
had clerk,aThat said commissionersin this case.testimony

theidentifiedanda of theirand record proceedings,kept
That afterin case.in evidence thisthe samerecord being
the town;Mr. to surveyCraigthey appointedthey organized,
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theirnotice all in andfor to comethey upgave provepersons
to lots. The to act under theclaims commissioners proceeded

instructions the and instruc-and with lawhad, compliedthey
andtions. We lots tothe producerequired party claiming

infile that entitled to the samehe wasproof writing, showing
under the and if welaw, sufficient,thewe proofadjudged

certificates, one to to the claimantbeduplicategranted given
to to the local land and enter the lot mentionedofficego
therein at tothe minimum the other to be sent theprice,

land office. D. before theB. Morehouse appearedgeneral
commissioners and filed claim for himself and adminis-a as
trator of E. P. inestate, nine,to lots and nowGuyard’s eight

and the B. andsame were awarded to D.dispute, Morehouse,
¡Nothe E. P.of otherlegal representatives personGuyard.

theclaimed lots. The in evidence neverdeed offered was
to and inme, never before the or offeredpresented board,

evidence tobefore the and I can thestate,commissioners,
ofbest that neither normy recollection, Phelps personany

himfor ever offered readthe deed one offered and(the by
the the commissioners,before and claimed said lots,plaintiff)

Ias would have remembered the deed if ever I had seen it
before. On cross-examination this that therewitness stated,

anwas in the first to the ofaward, place, legal representatives
E. P. alone, which was and the finalreconsidered,Guyard
award B.was D. and theMorehouse,to legal representatives

E.of P. Witness does not the reason ofrememberGuyard.
the but additional introduced.waschange, supposes proof
The first have entered ofaward been when two themay only

werecommissioners Do not remember whopresent. prose-
cuted the when Afterward,claim that first made.wasentry
when Mr. came themLeach examined and madeon, they all,
the final awards.

The defendants then offered and read in certifi-evidence the
cates of the that theaforesaid,commissioners certifying legal

¡B.representatives of E. P. and D. wereMorehouseGuyard
entitled to to the lots and nine.preemptions eight

The then in and to theevidence,defendants offered read
landthe record of theandjury following proceedings general

office:

Eov. 1828.14,Galena,
GuyardMr. R. P. and D. B. Morehouse,

JosephTo Dr.Taylor,

To building high,feeta wall on lots Eos. Wharf 122 and 46 and 6, Row, feet,
3 §2.80and feet at §148.31.thick, per perch,

Received in TAYLOR.JOSEPHpayment full,
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)Commissioner’s Office,
22, )Nov. 1836.Galena,

Morehouse, year 1828,oath, says,D. B. in the that R. P. andGuyardon his D.
9,6, present surveyimproved originallyB. lots and under andMorehouse No. 5 8

Taylor buildingRow, paid Joseph $148.31, wall onWharf and to for a the said
lots, possessed yearand the in the 1829.same

D. B. MOREHOUSE.
undersigned,to before theSworn

Daniel Wann,
Turney.John

acquaintedJoseph Taylor, oath, says, that he facts set forth inhis is with theon
theyaffidavit,foregoing and that are both true and correct.bill and

JOSEPH TAYLOR.
the saidto before commissioners.Sworn

■ )Commissioner’s Office,
20th,III., Feb. 1838. j"Galena,

Guyardrepresentatives andcertify, legal of Robert P. DickensonWe that the
preemption 8, descriptionaMorehouse, (givingto a to lot No. etc.B. are entitled

lot).theof
by all the commissioners.Signed

inthe same and thedate,another certificate,Also, bearing
are entitled to athat the sameform, partiessame certifying

lot 9.to No.preemption
)Land Office,No. 224.

20th,III., )Feb. 1838.Galena,

Guyardrepresentatives P. andlegal of Roberthereby certify, that the'I do
Morehouse, according the certificates of the commissionerstoB.Dickenson

Galena, are entitled to aof lots in the town ofappointed investigateto title
lot).the said(describing9preemption to lot No.

TRUETT, Register.HENRY B.

)Receiver’s Office,No. 224.
20th,III., Feb. 1838.Galena, f

Guyard 'B. More-and D.Robert P.representatives oflegalfrom theReceived
dollars-cents, being inDlinois, of fivecounty, the sumhouse, of Jo Daviess

lot.)saidpayment 9, (describingfull lot No. etc.for
DEMENT, Receiver.JOHN$3,00.

)Land Office,
20th,III., j"Feb. 1838.Galena,

congressprovisionshereby ofof the actThat, under theIt is certified,
on Beanlaying a town1836, entitled, act for out(theetc.approved July 2d,on

Morehouse,Guyard B.and DickensonP.of Robertrepresentativesriver), legalthe
day purchased lot)(describinglot No. 9Illinois, thiscounty, haveJo Daviessof

moneyspublic (itofin to the receiverthey paid cashdollars, havewhichfor five
appointed under the—, the commissionersofby No.appearing the certificate

apurchasers lot asthe of the saidact, to becomethey were entitledthatsaid
class).in firstsum, beingit thepreemption thatright for
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Now know That on the thisof certificate to theye, commissionerpresentation
generaltheof land thé said legal of P.Robert andoffice, representatives Guyard

Dickenson B. shall be receive a saidMorehouse entitled to for the lot.patent
HENRY B. TRHETT,

Register the Zand Office.of

on the(Indorsed certificate of the is theregister,preceding
certificate of the :following receiver)

)Land Office,
1845.Dixon, III., July 18th, J

herebyIt is (1838 ?) legalon the of the15th 1828certified, That, Eebruary,
of P.Robert and Dickenson B. Morehouse therepresentatives Guyard purchased

within described lot as forth for which shall be entitled toset receivetheywithin,
a generalto the of thethe of the certificate commissionerpatent upon presentation
land office.

JOHN Receiver.DEMENT,

Here certificates thefollow the same of registerprecisely
and receiver in to as are8,lot Ho. aboveregard immediately
set and theforth, then certificate of the commissionerfollowing
of the land office:general

LandGeneral 1856.MayOfbice, 3,

Thomas A. the General Land doCommissioner ofI, Hendricks, Office, hereby
that the are and originalannexed true literal of thecertify exemplifications papers
infile thison office.

testimonyIn I have name causedhereto subscribed and the sealwhereof, my
Washington,this andof office to be at the of on the aboveaffixed, city day year

written.
THOMAS A. HENDRICKS,[seal.]

Zandthe GeneralCommissioner of Office.

inThe defendants then offered and read evidence the peti-
of B. oftion the said D. the administrator E.Morehouse, P.

to the for leave to sellcircuit realGuyard, court, praying
of theestate to the debts the estate saidpay against Guyard,

the said interest of the saidthe inpetition Guyardembracing
the and said waslots five filedwhichoriginal six, petition
August 1836.15,

The then read in evidence thedefendants offered and depo-
forsitions of the theWilliam and lotsHempstead, patents

and The said that he hadnine. witness beeneight deposed
the of said B. Morehouse sinceDickensongeneral 1840,agent

himand while as his withheagent, depositedacting (witness)
ofa number the receiver theof of landduplicate receipts
theoffice at and he obtainedwhichGalena, upon patents,

lots attached to hisof andothers, eight nine,among deposi-
furtherand then him. The statedtions, shown to witness

that he at the land officeatreceived the said Dixon,patents
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the of theWith receiver forIllinois. saidduplicate receipts
or left with the thenhe also receiver oflots, thedeposited,

theoffice at Dixon, duplicateland certificates forpreemption
the allcommissioners, of which helots,said receivedsigned by

forDickenson B. theMorehouse,from said ofpurpose procur-
forthe land office the the said forfrom lots saidpatentsing

B. Morehouse.Dickenson
defendants then introduced and examinedThe Charles 8.

who that he had asacted thetestified, ofHempstead, attorney
and as such had made out theMorehouse,said attorney peti-

him administratortion for as of estate, theGuyard’s asking
these others. heof That was the owner oflots,sale among

inhalf of the lots Thatthe other severalcontroversy. years
a mudthese lots were hole. That he had leased themago

hadseveral and and and drawncharge possession,years ago,
on said lots ever since. Since the firstrent taxcorporation

in I have collected the and therent taxes1836, paidwas paid
time said as theMorehouse,to this for administrator of R.up

estate. The inP. this was the firstcase,Guyard’s plaintiff,
in Thatman to the title I have been1847.dispute always

for and aslots,in of said the ofmyselfpossession agent
administrator of IMorehouse, the" wasGuyard. frequently

the for and and Iothers,before commissioners knowmyself
that Morehouse lots and nine before therepresented eight
commissioners.

is a of theThe for lot attachedfollowing copy patent eight
Williamto the ofdeposition Hempstead:

to all to whom Greetingthese Presents shallThe United Slates :America, come,of

of Robert P.legalThe and Dickenson B.representativesWhereas, Guyard
generalhave inof Jo Daviess the land officecounty, Illinois, depositedMorehouse,

registera of the of the landUnited certificate office atof the States Galena,
that full has been made legalit the saidpayment bywhereby appears representa-

according to the of the act congressas above of oftives, provisionsnamed, July 2d,
‘“ authorizingan act layingentitled An act entitled the off a town on Bean1836,

”river), in the of and for other(Fevreriver State Illinois, purposes,’ approved
eight, frontingfor lot numbered feet on WaterFebruary 5th, 1829, forty-seven

runningand containing eight-street westwardly by seventy-ninesixty-nine feet,
accordinginof an the town of to the official ofhundredths theacre, Galena, plat

generalof the said town returned to the land which said lot has beenoffice,survey
P. andthe said of Robert Dickenson B.by representatives Guyardpurchased

Morehouse.
That the United of inHow know States consideration of thete, America,

in with congressand the several acts of in such case madeconformitypremises
andgiven granted,have and these give grantand do andprovided, by presents

andunto the said of Robert P. Dickenson B.representatives Guyard Morehouse,
their the saidand to lot above to have and to hold theheirs, described; same,
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andtogether rights, privileges,all the of what-with immunities, appurtenances
soever thereunto untobelonging,nature the said of Dickenson B.representatives

jointand in asassignstheir heirs as tenants common and notMorehouse, forever,
tenants.

In etc. Dated 1846.January 1,testimony,
the President:By

JAMES K. POLK,[seal.]
J. KnoxBy Walker, Secretary.

for in form andThe lot nine-is the same bearing thepatent
same date.

This wasJ. is same case us inthe which beforeCaton,
15th Ill. R. under the title of v. and it572, isPhelps Smith,

itthroughhere as the channel whichbrought again, only may
be taken to tlie court Unitedof the whoseStates,supreme

it finalis, to a and authoritative construction,prerogative give
to all acts of If we have misconstrued thecongress. meaning
of the aswords, used in the acts of“legal representatives,”

under it uswill afford to beconsideration,congress pleasme
set that and we shall to affordberight court,by happy every

for the case to that tribunal. thefacility talcing Although
case has been and has been careagain elaborately argued,

court,thisreviewed we have been unable to arrive atfully by
other conclusion than that when the caseany wasexpressed,

before us. In ofthe views this court onformerly expressing
“that I can more clearoccasion, said, be to mindNothing my

than that the term as used in this‘legal representative’ law,
was to a in interest,describe whosedesigned party identity
was and itthat that wasuncertain, intended toby description

the or had succeeded thewho todesignate person party, right
of the deceased, and virtue alone,of which theby right law
of authorizes the land to be entered. It was thecongress

of the that one be tolaw, no should enterdesign permitted
the the who had received the orland, except hadparty permit
made inthe one hador who someimprovement, modelegal
succeeded to the such Ifof others wereright anyparty.
allowed to enter it was a fraud the law. Such isit, theupon
undoubted of the act of and it ismeaning congress, equally

that theclear, must receive thephrase representative’‘legal
same used in the orwhen certificateconstruction, judgment
of the inand the issued thereon. Itcommissioners, patent

be that the commissioners had the to awardmay true, right
the to a as thename,preemption person byparticular legal

of and the issuedthat hadrepresentative toGuyard, patent
atsuch it would have been conclusive leastperson, by name,

in a court of another be able to show thatlaw, although might
he in fact, the true thewas, Indeed,legal representative.
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must that when it was shownbe,presumption satisfactorily
in the of thewas, truth,who deceased;legal representative

tocertificate would be such Andthe directly person.granted
the mere termwhenever descriptive ‘legal representative’
it that commissioners in doubt,shows the were asused,was

hadin held the which once existed in thewho,to truth, right
or at that did not toleast, choose determine; theydeceased

itchose to leave tobut rather be deter-that open,question,
courts offurther law. And such,mined by investigation by

the for the towas course commissionersindeed, prudentonly
for it was well known as it is manifest thatthen, now,pursue;

towere be and prosecuted those,claims likely preferred by
the thewould, succeed to of deceasedwho apparently rights

in ofadministrators,as executors or totalheirs,the ignorance
in histhat the deceased had, lifetime,the fact, awaygranted

wereothers,to the which to exer-they claimingvery rights
the andcommissioners havecise. may supposed,Although

ashe,himself have that adminis-believed,Morehouse may
was, in the of astruth,trator, legal representative Guyard,

if inof he notwas, truth,this preemption; yetrightrespects
such or could notbelief,such suppositionlegal representative,

and himthe or the make thelaw,fact legal representa-change
thea toand enable in truth takehim, stranger, grant bytive,

had and theit,the law authorizedsuch designation. Suppose
toand the issued ‘the heirshad given patentcertificate been

hadwould thatat oflaw proof any stranger appearedGuyard,’
claim as ena-heir,the commissioners and theprosecutedbefore

thatto thehim take becausedesignation, simplybled grant by
he the heir and aswas such wascommissionersthe supposed

i is the the land,to the It whichentitled patent grantsright
and not of the com-the act of theand that was government

that theAnd we cannot presume governmentmissioners.
in the thatissuing which isintent patent, beyondhad any

isface. The not but ison its named,granteeexpressed
he who andalone,in and and bearshe,thedescribed patent,

can take the Thethat grant.maintain description, bycan
andof Eobert F.the Guyard,is to representativeslegalgrant

if whoindeed, the one is suchit be representa-would strange
thatto take the butbe allowedtive should not thing granted;

law of is notfact,as a matter of andto one who,it should go
the runs.”to whom conveyancerepresentativethe legal

ofMorehouse was the administrator Guyard,fact thatThe
the andcommissioners,the claim beforehethatand presented

and made theallowed, subsequently entrythe preemptiongot
at the land has beenoffice,moneyand the~purchasepaid

aswith emphasis,the peculiarpresent argumentuponurged
thein ofmeant the certificatehe alone wasthatshowing,
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inand the thecommissioners, bypatent, descriptive designa-
tion of of Robert P. To ourrepresentatives“legal Guyard.”

this has been answeredcomprehension, position satisfactorily
We itwhat has been take to be aalready matter,by quoted.

at this not to that whoever succeeded today open controversy,
the of as the settler, eitherright Guyard, original by operation
of law or hisisby within thegrant, legal representative,

of ofthe act and, within themeaning congress, consequently,
of the certificate of the commissioners and theofmeaning

for the must thehave same inpatent; expression meaning
each. if the ofRow was and as suchPhelps grantee Guyard,

his thewas was aslegal representative, vestedright absolutely
in him, as if he had been the and thereoriginal settler, was no

could,inleft which todescend his heirs, orright Guyard, pass
administrator,to his more than if he had notany been the

but had been a to it.original settler, If hisalways stranger
divested,to him of his ofPhelps andgrant right preemption

conferred it his there was whichupon grantee, left,nothing
could to his heirs or administrator. couldgo noThey acquire

his he had atdeath, for none thatright time.upon Rothing
but the decision of the tribunal in thehighest government,
can me,convince that can madebe out ofsomething nothing;
that a could be where noneright existed. Toacquired my
mind it is a which will not bear thatquestion More-argument,
house was not the ofrepresentative as tolegal Guyard this

but that was. thatpreemption right, Phelps Indeed, has not
been controverted the whole course of theduring argument,

farso as takenwas to the deed fromexcept objection Guyard
to for the want of anPhelps, expressed consideration, and
which we think isdo not tenable. that deed toHolding be

no tocould Morehouse as thegood, right pass legal repre-
sentative of for none existed in his intestate. StillGuyard, he
was not an intermeddler inwithout the claimright, which he

and before thepresented commissioners. Heprosecuted was
an owner in his ofown oneundisputed undividedright half
of the and in his ownpreemption right, establishing heright,

and also established thenecessarily unavoidably of theright
owner of Histhe other undivided half, whoever he be.might

thebefore andappearance commissioners, ofprosecution the
and of the land inclaim, thesubsequent name ofentry him-

self and of the of waslegal Guyard,representatives perfectly
consistent with his true and the ofposition, rights whoPhelps,
was that Indeed therepresentative. oflegal thelanguage
certificate and the isof inconsistant with thepatent, claim
now set that he intendedMorehouse, was asby theup sole

“and It is to thepreemptor grantee. legal representatives,”
inetc., the Had it been the ofintention theplural. commis-

31
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toof thethe andto award government grantrightsioners
as the ofof the land to solehim, representativethis half

andin the nothave described singularhe would beenGuyard,
in cases. We mustas was done boththe number,in plural

in thatand actedthat he only capacityunderstand appeared
andof hiswith the position,was consistent integritywhich

a fraud thethat he intended to uponperpetratenot presume
toa and himself,by obtaining preemption grantgovernment,

true ofto and theit,not entitled representativeif he was upon
himself that relation.if he did not AlthoughoccupyGuyard,

allthe and theand commissioners government, mayhimself
the trueor it that he washave probable,thoughtsupposed,

and the of thedescription adoptedby granteerepresentative,
not cer-under the as that wastakesuch, yetas would grant,

to the the and coursecase,known be prudentonly justtainly
the that the true shouldso to wordwas grant representative

Thehe another than Morehouse.be posi-take, though might
that the individual, whoever hefor, be,tion contended might

the commissioners and claimed to be thebeforewho appeared
held to be the thatmust be bygrantee,representativelegal

the land tous torequirewould give any strangerdesignation,
andin fraud of the of the true ownergovernmentwho might,

and himselfthe falseof appear by pretensesright, impose
and itthe as andsuch,the commissioners governmentupon

inboth,frustrate the manifest and ofwould prudential object
inand the land to the orthe right granting partyawarding

name,instead of a course capabledesignation bybyparties
and to theundoubtedlyof prevent,clesignedpreventing,

orof mistake.impositionpossibility
before as thethe commissionersHad appeared rep-Phelps

of and his deed under which heprovedresentative Guyard,
and and hadthe certificate been issuedclaims theright, patent

terms which then thein the were byemployed, veryprecise
heanswered,the now to beterms of argument attempted

under the terms toused,have taken;would descriptive desig-
In that morethe he would have been nocase,nate grantee.

andof than he wouldis,the nowrepresentative Guyardlegal
inthe theno more have answered description expressed

the theIt is to him ofconveyance right,patent. by Guyard
him areWhat,the character ofwhich representative.gives

mere in toto the claim ofcourts recognize preferenceright,
a ? Iexistence of legalthe actual establishedright, proofsby

it before such a sanctionwill be a meetstrust long principle
beof a shallin court before so wide doora justice; long

theto invite of fraud andthrown entrance imposition,open
fraud the andof absentupon rights grossglaring parties,

Thisthe of theintentionsjustupon government.imposition



APEIL 483TEEM, 1857.

Esmay et al.v. Groton

a thecase must establish andprinciple, consequences opera-
tion of which must reach far itself. findWe no errorbeyond
in the decisions of the circuit court. I have intentionally

minorabstained from several which thediscussing questions
affirmance the mustof decidejudgment necessarily against
théK to theconfine to the con-appellant; preferring opinion

ofstruction of the act and the inused thecongress, language
thatissued under ourpatent it, judgment be reviewedmay

unembarrassed ofanyby question jurisdiction.
The of the mustcircuit court be affirmed.judgment

Judgment affirmed.

Esmay, Appellant, al.,Isaac v. Truman B. Gorton et
Appellees.

APPEALPRO~IHENRY.
chancery specific performance,Where a bill in is filed to enfOrce a if the statute

pleaded, parol proveof frauds is not evidence is admissible to the contract.
piece paper,In such a case the contract need not be on one of nor entered into

pieces paper, containing contract, mayat the same time. Several of the whole
connected, parties, property,-be to show the consideration and terms.

mutual, signatiiie party charged specificIf the contract ~s the of th~ to be with the
performance sufficient, party.is without that of the other

contracting parties proposition made;~heminds of the must concur in a it must
accepted any change proposition,be in terms. If there is or modification of the

one, and, accepted, agreement.*Jt becomes a new until it is there is no
place payment agreed on,Where there is not a of the deb~or must seek the

domicil, place business,creditor at his or of if he has one.

chancery, brought by Negtis,Tuis is a bill in 0-orton and
complainants, against Esmay; defendant, compel specificto the
performance parties,of a contract between said for the sale of

quarter Henry county.several sections of hand in
charges Esmay, cityThe bill that who resided ~nthe of

Albany, York, day May,in the State of New on the frst of
1854, seized, fee, quarterA. D. was in of ten sections of land

Henry county, that, date, agreedin and on or about that be
complainants.to sell the ~sameto

agreement, part Esmay, charges,This on fhe of the bill is
by propositionsevidenced certain written addressed to corn-

plainants through Osborn, agent,lvi.B. his and which written
propositions bill, partare referred to in the and made thereof.

complainants acceptedThe bill sets forth that the written
propositions Esmay, acceptanceof made such known to him

agent, payment pay-and his and made such and tender of
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